HELLER, HLR, AND HOLISTIC LEGAL REASONING

Akhil Reed Amar*

Well, the show sure ended with a bang. On the last day of the
Term, the Court — for the first time ever, by a single vote, over vigor-
ous dissents, and against the weight of circuit precedent — wielded the
Second Amendment to strike down a federal gun control measure and
to declare a robust individual right to use firearms for self-defense.

Experts began parsing District of Columbia v. Heller' within hours
of the Court’s pronouncement. Over the ensuing weeks, sophisticated
commentary blossomed in a rich profusion of blogs, wikis, posts,
threads, and chats. Now, nearly five months after the decision, does
anything remain to be said? In the Internet Age, does anyone still
read law reviews? They seem so twentieth-century.

Yet the Justices apparently still do look at law reviews. Almost
half the cases decided with signed opinions last Term cited at least one
law review article.? In Heller itself, the various opinions invoked over
a dozen articles, including a 1940 classic from the Harvard Law Re-
view.® Indeed, last Term was a banner year not just for gun wielders
like Dick Heller, but also for the editors of the Harvard Law Review.
All told, the Justices cited fifteen different HLR articles — more than
double the article count of any other legal periodical.*

* Southmayd Professor of Law and Political Science, Yale University. Special thanks to
Bruce Ackerman, Vik Amar, Will Baude, John Donohue, Lindsey Worth, and the members of the
Harvard Law School faculty workshop.

1 128 S. Ct. 2783 (2008).

2 Throughout this Comment, I shall use the word “article” to refer generically to all signifi-
cant law review items, including notes, comments, essays, and book reviews.

3 128 S. Ct. at 2832 (Stevens, J., dissenting) (quoting Frederick Bernays Wiener, The Militia
Clause of the Constitution, 54 HARV. L. REV. 181, 182 (1940)). Wiener’s is the only article cited
by the various opinions in Heller that had previously been invoked by a Court majority. See Per-
pich v. Dep’t of Def., 496 U.S. 334, 341 (1990); Maryland ex rel. Levin v. United States, 381 U.S.
41, 46 (1965). Wiener is also the only journal author cited in Heller who wrote before the out-
pouring of modern Second Amendment scholarship, an outpouring that began in earnest with a
provocative article authored by Don Kates in 1983. See Don B. Kates, Jr., Handgun Prohibition
and the Original Meaning of the Second Amendment, 82 MICH. L. REV. 204 (1983). Following in
the footsteps of a prophetic 1997 concurrence by Justice Thomas, the Heller majority cited this
notable Kates article with approval. See Printz v. United States, 521 U.S. 898, 938 n.2 (1997)
(Thomas, J., concurring); Heller, 128 S. Ct. at 2803.

4 The next highest article count was from the Yale Law Journal and the Michigan Law Re-
view, each with seven.

One particular HLR article was cited in two different cases last term. See John R. Sand &
Gravel Co. v. United States, 128 S. Ct. 750, 759 n.6 (2008) (Stevens, J., dissenting) (citing O.W.
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Perhaps the Court pays particular attention to HLR because
HLR has traditionally returned the compliment, famously beginning
every Volume with an entire issue devoted exclusively to the Court’s
most recent work product and typically featuring in the remaining
seven issues a rich smorgasbord of scholarship suitable for judicial
consumption.

Remarkably, four former HLR staff members — John Roberts, An-
tonin Scalia, Ruth Bader Ginsburg, and Stephen Breyer — now sit on
the very Court they once helped analyze as student editors. No other
law review can point to four alums who have ever served on the Court,
much less four former editors sitting together as Justices. And the next
round of Justices may well be picked by Barack Obama, who first rose
to national attention as HLR President.’

Nor is HLR’s influence confined to those who once served on this
review. Justice Stevens, for example, though not a Harvard Law Re-
view alum, is evidently a loyal reader. Not only did he cite to HLR
in Heller itself, but during the Term as a whole he invoked almost
as many HLR articles (seven) as were cited by all his colleagues
combined.

In this Comment, I refract Heller through the prism of HLR by
paying particular attention to the aforementioned HLR alums and
HLR’s loyal reader, Justice Stevens.® I conclude that no member of
the HLR group offered a sufficiently holistic account of certain impor-
tant methodological and substantive issues implicated by the Heller
debate. Methodologically, no member of the HLR group persuasively
explained how the Court should proceed when established case law
collides with the clear meaning of the Constitution itself. Substan-
tively, members of the HLR group scanted various amendments
beyond the Second even though three of these amendments — the
Ninth, the Fourteenth, and the Nineteenth — are in fact key to a full
understanding of what “the right of the people to keep and bear arms”
properly means in America today. The HLR group’s failure to high-
light the Fourteenth Amendment is particularly notable because this
failure has a fascinating history starring the Harvard Law Review itself
and leading mid-twentieth-century figures closely associated with this
periodical.

Holmes, The Path of the Law, 10 HARV. L. REV. 457 (1897)); Exxon Shipping Co. v. Baker, 128 S.
Ct. 2605, 2627 (2008) (same).

5 See Fox Butterfield, First Black Elected To Head Harvard’s Law Review, N.Y. TIMES, Feb.
6, 1990, at Azo.

6 T admit that this is an artificial — indeed cutesy — way of organizing my analysis. As will
become clear soon enough, while I have framed my remarks around six persons with special links
to this Review, I have not hesitated to weave into my analysis discussion of other jurists where
appropriate.



2008] THE SUPREME COURT — COMMENTS 147

I. THE DUELISTS: SCALIA AND STEVENS

In 1959-1960, Antonin Scalia served as Notes Editor for Volume 73
of the Harvard Law Review.” In 2008, he delivered what history may
well deem his most memorable opinion, writing for a five-Justice ma-
jority in the biggest Second Amendment case ever decided. John Paul
Stevens, the Court’s Senior Associate Justice, wrote the lead dissent for
himself and three others.?

A. Constitutional Method in Heller:
The Document and the Doctrine

Justice Scalia’s landmark ruling merits our attention for its method
as well as its result. Behold: a constitutional opinion that actually
dwells on the Constitution itself!

Most constitutional opinions do not do this. Constitutional cases
nowadays typically involve the application of settled constitutional
precepts that all parties accept as binding. In such cases, there is usu-
ally no occasion for the opinion writer to discourse at length on the
Constitution’s text, history, and structure. Even when open constitu-
tional questions work their way up through the lower courts to the
Supreme Court, the resulting opinions rarely lavish attention on the
Constitution’s words and original meaning. Rather, these opinions of-
ten focus more on judicial doctrine — the multi-pronged tests, the tiers
of scrutiny, the standards of review, and other implementing formulas
and frameworks found in prior judicial rulings.®

At times the Constitution’s language can come to resemble a pea
covered by a stack of judicial mattresses — a grain of sand no longer
visible, though presumably resting deep inside the pearl of judicial
elaboration. The majority opinion in Roe v. Wade,'° for example,
never even quoted the constitutional clause that the Court used to
reach its sweeping result. In countless cases involving application of
the Bill of Rights against the states, the operative Fourteenth Amend-
ment text has received little or no mention.!?

7 The other Notes Editor for Volume 73 was Frank Michelman. John D. French was HLR
President that year.

8 The Chief Justice and Justices Kennedy, Thomas, and Alito joined Justice Scalia’s majority
opinion; Justices Souter, Ginsburg, and Breyer joined Justice Stevens’s dissent. Justice Breyer
also delivered a separate dissent, joined by Justices Stevens, Souter, and Ginsburg. For analysis
of this Breyer dissent, see infra section II.B, pp. 182-87.

9 Where direct and extensive analysis of the Constitution’s text, history, and structure does
occur in the United States Reports, it is often found in dissents or concurrences.

10 410 U.S. 113 (1973).

11 Even when the Justices have explicitly invoked the Fourteenth Amendment’s text, they
have almost never paused to explain how a clause that speaks of “due process” is properly read to
require states to honor various nonprocedural rights such as the free exercise of religion or the
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By contrast, in Justice Scalia’s Heller opinion, the textual pea
swelled to the size of a boulder that no prior judicial mattress could
cover up. The Second Amendment’s grain of sand became an entire
world inviting a fresh and detailed exploration.

After briefly summarizing the facts of the case — in which a pri-
vate citizen, Dick Heller, asserted a constitutional right to keep a
loaded handgun at his D.C. home notwithstanding the District’s
sweeping gun control ordinance — Justice Scalia “turn[ed] first to the
meaning of the Second Amendment.”'? He began by quoting in full
the Amendment’s text.!?

After the quote came the quest. Justice Scalia announced that he
sought to understand the Amendment’s text as it was understood or
would have been understood by “ordinary citizens in the founding
generation.”’* He then took the reader on an extended journey
through Constitution-land.’> The journey began with page after page
of close textual analysis and a review of eighteenth-century legal and
linguistic sources.'® After that, Justice Scalia devoted another long
chunk of his opinion to analogous language in “state constitutions that
preceded and immediately followed adoption of the Second Amend-
ment”; to the Amendment’s drafting history; and to its subsequent in-
terpretation in the nineteenth century.!” All these sources, Justice
Scalia concluded, cohere to establish a clear “individual right to use
arms for self-defense.”'8

Only at this late juncture did Justice Scalia turn to the Supreme
Court’s Second Amendment precedents. His doctrinal discussion oc-
cupied just a few pages,'® and even before it began, he made clear that
the burden of proof had already shifted in Dick Heller’s favor. Thus,
Heller did not need to show that the best reading of the Court’s case
law strongly or even weakly supported his position. Rather, “[wle now
ask whether any of our precedents forecloses the conclusions we have
reached about the meaning of the Second Amendment”?° — conclu-

entitlement to just compensation (or the right of privacy, for that matter). The best textual ap-
proach is to use the Fourteenth Amendment’s companion Privileges or Immunities Clause, but the
Court has only rarely invoked this grand provision. For more discussion, see infra pp. 175-77.
See also AKHIL REED AMAR, THE BILL OF RIGHTS: CREATION AND RECONSTRUCTION
163-80 (1998).

12 Heller, 128 S. Ct. at 2788.

13 Id.

14 Id.

15 Cf. Ring v. Arizona, 536 U.S. 584, 613 (2002) (Scalia, J., concurring) (referring, with style, to
“Apprendi-land”).

16 See Heller, 128 S. Ct. at 2788-2802.

17 Jd. at 2802; see also id. at 2802—12.

18 Id. at 2803.

19 See id. at 2812-16.

20 Jd. at 2812 (emphasis added).
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sions, to repeat, based on Justice Scalia’s direct engagement of consti-
tutional text, history, and structure on a virtually clean analytic slate.?!

In his spirited dissent, Justice Stevens took potshots at Justice
Scalia’s methodology, but most of these projectiles missed their mark.
In various passages, Justice Stevens can be read to suggest that even if
Justice Scalia were correct about the Second Amendment’s text and
original understanding, Dick Heller still should have lost because of
the pull of precedent.

Precedent encompasses several elements. Let us consider each
component with care.

1. Vertical Precedent. — First, vertical precedent reflects the insti-
tutional hierarchy set forth in the Constitution itself, which establishes
one court designed as “supreme” over all other courts.?? These subor-
dinate courts include all other Article III tribunals, which the Consti-
tution explicitly describes as “inferior to” the Supreme Court,?? and
also state courts whose rulings are subject to reversal by the Supreme
Court in “all Cases” arising under federal law.2* Thus, Supreme Court
precedent properly binds all other courts: as a rule, a lower court judge
should follow the Constitution as the Supreme Court understands the
Constitution even if she thinks (and has good legal reasons for think-
ing) that the higher Court’s understanding is erroneous.

With this quick refresher in mind, consider one of Justice Stevens’s
main precedent-based arguments, namely, his repeated reminder that
all the federal circuit court cases decided between 1939 and 2000 re-
jected the approach now championed by Justice Scalia.?® So what?
Lower court rulings do not oblige the Supreme Court to ignore what
the Court now believes to be the best reading of the Constitution itself.
Inferior court rulings are in general merely persuasive authorities, enti-
tled to interpretive weight depending on factors such as the intrinsic
strength of their arguments, the legal reputations of their authors, the
number of judges opining on the issue, and the degree of consensus
among these judges.?® On one hand, a lawyerly lower court opinion
might be weightier than, say, an article in the Harvard Law Review

21 Justice Scalia ultimately concluded that the key precedent actually tended to support Dick
Heller’s claim. See infra p. 165.

22 U.S. CONST. art. IT1, § 1, cl. 1.

23 Id. art. 1,§ 8, cl. g.

24 Id. art. 111, § 2, cl. 1.

25 Heller, 128 S. Ct. at 2823 & n.2, 2844 n.38 (Stevens, J., dissenting).

26 Lower court rulings might also sometimes give rise to reliance interests that the Supreme
Court should properly take into account. The reliance issue is discussed in more detail infra sec-
tion L.A.3, pp. 156-61. As we shall see, none of the lower court cases invoked by Justice Stevens
created any reliance interests that should properly prevent today’s Supreme Court from enforcing
the correct meaning of the Constitution.
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because lower court judges have their minds wonderfully concentrated
by concrete facts, real-world stakes, adversarial presentations, and col-
legial deliberation within a multi-member panel. On the other hand,
these judges may not be scholarly experts on the Constitution’s text
and history, whereas some HLR authors may plausibly claim to pos-
sess this expertise.

Also, in many cases lower courts are not even trying to directly en-
gage the Constitution, but are instead simply parsing the Court’s case
law — something that the Court thinks it can usually do quite well on
its own, thank you. Most of the circuit cases invoked by Justice Ste-
vens contain little independent analysis of the text and original under-
standing of the Second Amendment. A handful of federal appellate
cases do feature more detailed textual, structural, and historical exposi-
tions, but these cases were typically decided after the 1939—2000 period
emphasized by Justice Stevens. Even worse for Stevens, these recent
rulings are a mixed bag, with several leading judges and courts en-
dorsing views similar to those of Justice Scalia.?” As merely persuasive
authority, the general views of lower courts largely cancel out, and Jus-
tice Stevens did not dwell on the particular arguments contained in
these lower court opinions. His was largely a precedent-based claim
about the sheer number of lower court judges on his side, and as such
his claim fell flat.

2. Horizontal Precedent. — Just as lower court cases are entitled
to weight as persuasive authority, so too are prior Supreme Court rul-
ings. Here we move from vertical precedent to sorizontal precedent
— to the respect the Court properly owes its own previous judgments.

If today’s Court seeks to follow the Constitution’s text and struc-
ture as these were publicly understood at the time of the Founding,
current Justices would do well to study landmark rulings by Chief Jus-
tice Marshall and Justice Story with special care. Not only were Jus-
tice Story and Chief Justice Marshall much closer in time to the en-
actment of the Constitution and its early amendments, but these two
figures (and others, of course) have been deservedly canonized as par-
ticularly gifted constitutional guides. However, the weight that the
current Court properly gives to these early judicial landmarks is ulti-
mately of a persuasive sort: today’s Court should heed an earlier Court
case precisely to the degree that today’s Justices believe that the prior
Court was likely correct about what the Constitution meant when en-
acted and amended.

27 See, e.g., Parker v. District of Columbia, 478 F.3d 370 (D.C. Cir. 2007); United States v. Em-
erson, 270 F.3d 203 (sth Cir. 2001).
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But not all prior Court opinions are as impressive as Justice Story’s
in Martin v. Hunter’s Lessee?® or Chief Justice Marshall’s in
McCulloch v. Maryland,?® and not all departed Justices deserve statues
in the Pantheon. Thus, a 1939 Court opinion that Justice Stevens
brandished at every possible turn,*® United States v. Miller,*' per Jus-
tice McReynolds, simply lacked the silver bullet that Justice Stevens
craved and claimed. Miller was no Martin, and James McReynolds
was no John Marshall.

Miller came nearly 150 years after the adoption of the Second
Amendment, and there is little reason to believe that the Miller Jus-
tices had a dramatically clearer view of the Founding texts and events
than do today’s Justices. As Justice Scalia reminded us, Miller was
decided without the benefit of full adversarial presentation.?? Nor did
any dissenting or concurring Justice come forth to sharpen the Miller
Court’s five-page discussion of the Second Amendment — which was
long on quotation and citation, but short on analysis. The Court’s
clipped opinion3? said enough to decide the case at hand but was
hardly a comprehensive exposition of the Second Amendment or of the
Constitution’s general structure.’* If today’s Court believes that
Miller misunderstood the Constitution’s original meaning, the Court
should follow the Constitution, not the case.

Justice Stevens tried to boost Miller’s precedential firepower in two
ways. First, he suggested that today’s Court may properly deviate
from Miller and thereby introduce “a change in the law” only if the
Court could identify some new piece of historical evidence or some
new line of argument that the Miller Court did not consider.3*

But is a break from precedent best described as a “change in the
law” if that break occurs because a current Court majority seeks to

28 14 U.S. (1 Wheat.) 304 (1816).

29 17 U.S. (4 Wheat.) 316 (1819).

30 See Heller, 128 S. Ct. at 2822, 2823 & nn.2—3, 2824, 2829 n.10, 2836—37, 2838 n.30, 2839,
2844 1n.36, 2845—46 (Stevens, J., dissenting).

31 307 U.S. 174 (1939).

32 See Heller, 128 S. Ct. at 2814. The respondent in Miller did not make an appearance at
oral argument and did not file a brief; the Court heard only from the Solicitor General. See id.

33 By “clipped” I mean both terse and filled with cut-and-pasted squibs.

34 See Miller, 307 U.S. at 178-82. Justice Scalia also argued that what little Miller did say on
balance tended to support Heller’s right to keep a handgun at home. See Helley, 128 S. Ct. at
2813-16; see also infra p. 165.

35 Heller, 128 S. Ct. at 2836, 2846 (Stevens, J., dissenting). For other (and slightly different)
formulations of Justice Stevens’s claim that a break with precedent requires some “new” evidence
or argument, see id. at 2823—24 & n.4, 2831, 2845. It is worth repeating that Justice Scalia denied
that he was radically departing from Miller. He clearly approved of Miller’s outcome on Miller’s
facts; he claimed that Miller contained language supporting Heller’s position; and he actually bor-
rowed two doctrinal formulations from Miller in his effort to specify which sorts of guns are pro-
tected by the Second Amendment. See id. at 2813—16 (majority opinion).
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abide by the Constitution’s original meaning? Strictly speaking, the
Constitution itself is the law — the supreme law — and when today’s
Court enforces the dictates of the Constitution, the Court is in the most
fundamental sense not changing the law, but obeying it.3® The now-
superseded case did not itself create any law.3” Rather, the old case
merely attempted to declare what the law of the Constitution already
was. If this declaration was, in the view of today’s Court, based on a
demonstrably mistaken reading of the Constitution, then repudiation
of this mistake is rooted in the Constitution itself.

This classical vision of the judicial function was powerfully articu-
lated by Justice Scalia in an influential 1990 meditation on legal retro-
activity in American Trucking Ass’ns v. Smith,*® and this vision has
laid the conceptual foundation for several of Justice Scalia’s most no-
table majority opinions prior to Heller. In particular, his 2004 opinion
in Crvawford v. Washington®® explicitly overruled a prior Court case in
order to bring Sixth Amendment Confrontation Clause case law into
alignment with the text and original meaning of that clause.*®

Just last Term, in one of the Court’s most magisterial majority
opinions, Justice Stevens himself embraced and embellished Justice
Scalia’s classical vision. (The opinion also highlighted a trio of HLR
articles analyzing the practical and jurisprudential issues raised when
case law shifts.#') It is worth quoting Justice Stevens’s rich opinion for

36 At the end of his opinion, Justice Stevens appeared to recognize this truth: “The Court con-
cludes its opinion by declaring that it is not the proper place of this Court to change the meaning
of rights ‘enshrine[d]’ in the Constitution.” Id. at 2846 (Stevens, J., dissenting) (alteration in origi-
nal) (quoting id. at 2822 (majority opinion)). Justice Stevens responded by arguing that the ma-
jority had simply misconstrued the original meaning and had failed to carry its burden “as a mat-
ter of text or history.” “[Tlhe right the Court announces was not ‘enshrined’ in the Second
Amendment by the Framers; it is the product of today’s law-changing decision.” Id. This is a
quite different — and, as we shall see below, much more plausible — critique, alleging not that
the Court has ignored precedents such as Miller, but rather that it has misinterpreted the Consti-
tution’s original meaning.

37 It may, however, have created reliance interests. See infra section I.A.3, pp. 156—61.

38 See 496 U.S. 167, 200-05 (1990) (Scalia, J., concurring in the judgment).

39 541 U.S. 36 (2004).

40 Id. at 60, 68 (overruling Ohio v. Roberts, 448 U.S. 56 (1980)). Justice Thomas also deserves
special notice here as the first member of the Court to identify the pre-Crawford mismatch be-
tween the Sixth Amendment’s actual words and the Court’s Sixth Amendment doctrine and to
propose a proper corrective. See White v. Illinois, 502 U.S. 346, 358-66 (1992) (Thomas, J., con-
curring in part and concurring in the judgment).

41 See Danforth v. Minnesota, 128 S. Ct. 1029, 1036 n.6 (2008) (citing Paul M. Bator, Finality
in Criminal Law and Fedeval Habeas Corpus for State Prisoners, 76 HARV. L. REV. 441 (1963);
Henry M. Hart, Jr., The Supreme Court, 1958 Term—Foreword: The Time Chart of the Justices, 73
HARV. L. REV. 84 (1959)); see also id. at 1038 (citing Paul J. Mishkin, The Supreme Court, 1964
Term—Foreword: The High Court, the Great Writ, and the Due Process of Time and Law, 79
HARV. L. REV. 56 (1963)).
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the Court in Danforth v. Minnesota*? at length because it seems in ten-
sion with his Heller dissent, issued only four months later:

Our interpretation of that basic Sixth Amendment right of confrontation
has evolved over the years.

In Crawford we accepted the petitioner’s argument that the interpreta-
tion of the Sixth Amendment right to confrontation that we had previously
endorsed . . . needed reconsideration because it “stray[ed] from the original
meaning of the Confrontation Clause.” We “turn[ed] to the historical
background of the Clause to understand its meaning,” and relied primarily
on legal developments that had occurred prior to the adoption of the Sixth
Amendment to derive the correct interpretation. We held that the “Consti-
tution prescribes a procedure for determining the reliability of testimony in
criminal trials, and we, no less than the state courts, lack authority to re-
place it with one of our own devising.”

Thus, our opinion in Crawford announced a “new rule” — as that term
is defined in [our case law] — because the result in [Crawford] “was not
dictated by precedent existing at the time the defendant’s conviction be-
came final.” It was not, however, a rule “of our own devising” or the prod-
uct of our own views about sound policy. . . .

... As we have already explained, the source of a “new rule” is the Consti-
tution itself, not any judicial power to create new rules of law. Accord-
ingly, the underlying right necessarily pre-exists our articulation of the new
rule. . ..

Cf. Amevican Trucking Assms., Inc. v. Smith (Scalia, J., concurring in
judgment).*3

Justice Stevens, meet Justice Stevens. The Danforth Stevens did
not oppose breaking with a precedent that “stray[ed] from the original
meaning” of the Sixth Amendment. Indeed, the Danforth Stevens
quoted with approval the Court’s originalist language from Crawford
(an opinion authored by Justice Scalia and joined by Justice Stevens)
asserting that the Court in general “lack[s] authority” to depart from
the text and original understanding of the Sixth Amendment. But the
Heller Stevens wrapped himself in the robes of precedent and argued
that even if precedent has strayed from the original meaning, prece-
dent should be followed. Apparently, the Court has general authority

42 128 S. Ct. 1029 (2008) (holding that state courts on collateral review of state convictions are
free to give retroactive effect to new rules of federal constitutional criminal procedure where fed-
eral courts would not do so under Zeague v. Lane, 489 U.S. 288 (1989)).

43 Id. at 1035 & n.5 (internal citations omitted).
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to depart from the original understanding of some amendments but
not others.*+

This brings us to the big problem with Justice Stevens’s methodo-
logical assault on Justice Scalia: the Justice Stevens of Heller suggested
that even if a precedent got the Constitution’s original meaning wrong,
the precedent (here, United States v. Miller) should still be followed so
long as the precedent-setting Court was fully aware of the contrary
evidence and arguments. In order to overrule a prior Court case, said
Justice Stevens, the Court must identify some new item that was not
brought to the attention of the precedent-setting Court.

But no constitutional clause says anything of the sort. On the con-
trary, the Constitution’s text explicitly and unqualifiedly proclaims it-
self “the supreme Law of the Land”’ — supreme over any contrary
statute, or executive order, or judicial precedent. So Justice Stevens’s
suggestion cannot be defended textually.

How about structurally? Justice Stevens failed to mount any struc-
tural defense of his insistence on “new evidence,” and it is hard to
imagine what a persuasive structural argument might look like. The
Constitution creates three coordinate branches of government. True,
the Supreme Court was designed to be supreme over other courts —
but not to lord over other branches, and surely not over the Constitu-
tion itself. No one thinks that when Congress enacts an unconstitu-
tional statute, that statute is sacrosanct so long as Congress considered
and erroneously rejected all the constitutional objections. Nor does
anyone think that the President may generally act in ways that
squarely violate the Constitution’s text and original understanding, so
long as the Office of Legal Counsel considered everything before
wrongly giving the President the green light. Why should a Court de-
cision that got the constitutional issue wrong be treated differently?

Justice Stevens failed to answer this question. Indeed, he failed
even to ask it.

Justice Stevens apparently believed that his “new evidence” test de-
rives from precedent itself. But he has simply misread the precedents.
He quoted bland language from the 1986 case of Vasquez v. Hillery,*©
but pointed to no previous opinion by the Court or any of its members
reading Vasquez’s boilerplate in the startling way that he insisted it be

44 Justice Scalia has been rather more methodologically consistent. His quest for textual fidel-
ity and original understanding of the Sixth Amendment in Crawford anticipated his similar ap-
proach to the Second Amendment in Heller. See supra p. 152. But as we shall see later, he too
has failed to articulate and follow a convincing and coherent approach when the Court’s cases
and the Constitution’s original meaning collide. See infra pp. 160-61.

45 U.S. CONST. art. VL.

46 474 U.S. 254 (1986).
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read.*” A computer search confirms that no such opinion exists. Thus,
Justice Stevens’s claims in Heller about precedent were themselves
unprecedented.*3

If Vasquez meant what Justice Stevens said it meant, then Vasquez
itself would contradict landmark opinions in which the Court over-
ruled itself simply because an earlier case got the Constitution wrong,
even though the precedent-setting Court considered (and erroneously
rejected) the arguments and evidence that later persuaded the overrul-
ing Court.*® Beyond the practice of the Court as a whole, many of our
nation’s greatest Justices have refused to acquiesce in cases they
deemed egregiously wrong, and have never felt obliged to add some
new argument or fact in each subsequent case. Justices Brennan and
Marshall’s stance in literally hundreds of post-1976 death penalty cases
furnishes perhaps the most obvious example. Justice Stevens himself
furnishes another. He has repeatedly rejected the Court’s state sover-

47 See Heller, 128 S. Ct. at 2824 n.4 (“Tlhe careful observer will discern that any detours from
the straight path of stare decisis in our past have occurred for articulable reasons, and only when
the Court has felt obliged to bring its opinions into agreement with experience and with facts
newly ascertained.” (quoting Vasquesz, 474 U.S. at 266)) (internal quotation marks omitted). This
bland Vasquez dictum did not purport to lay down a rigid legal prerequisite for all future overrul-
ings. Indeed, in its very next sentence (a sentence not quoted by Justice Stevens), the Vasquez
Court declared that “[oJur history does not impose any rigid formula to constrain the Court in the
disposition of cases.” Vasquez, 474 U.S. at 266. As the coda for this meditation on stare decisis,
Vasquez closed with a sweepingly open-ended list of reasons for overruling: stare decisis might
properly yield if the Court deemed a particular precedent “outdated, ill-founded, unworkable, or
otherwise legitimately vulnerable to serious reconsidevation.” Id. (emphasis added). Moreover,
surely Vasquez’s reference to “experience” properly includes the experiences encoded in the Consti-
tution itself — that is, the experiences of the American people that led them to put a given rule
into the Constitution in the first place. And nothing in the words “facts newly ascertained” says
that these facts must have been unavailable to the precedent-setting Court. “Newly ascertained”
does not self-evidently mean “newly available” or “never before considered by the Court.” Rather,
it quite naturally can mean a fact that was never before accepted or properly understood by the
Court — or a fact that was previously accepted and is now confirmed afresh (“newly”).

48 The most notable citation to Vasquez by a Court majority on the subject of stare decisis in
constitutional cases simply invoked the case for the following proposition: precedent should be
followed “absent demonstration that our earlier cases were themselves a misinterpretation of some
constitutional command.” Johnson v. Texas, 509 U.S. 350, 366—367 (1993) (citing Vasquez, 474
U.S. at 265-66). In another majority opinion — in a case where the Court ultimately opted to
overrule a prior precedent — the citation to Vasquez on the value of stare decisis was followed by
this reminder: “[n]evertheless, when governing decisions are unworkable or are badly reasoned,
‘this Court has never felt constrained to follow precedent.”” Payne v. Tennessee, 501 U.S. 808, 827
(1991) (emphasis added) (quoting Smith v. Allwright, 321 U.S. 649, 665 (1944)).

Prior to Vasquesz, here is what the Court said in Allwright: “{W]hen convinced of former er-
ror, this Court has never felt constrained to follow precedent. In constitutional questions, where
correction depends upon amendment and not upon legislative action this Court throughout its
history has freely exercised its power to reexamine the basis of its constitutional decisions.” All-
wright, 321 U.S. at 665.

49 See, e.g., Jones v. Alfred H. Mayer Co., 392 U.S. 409, 441 n.78 (1968) (overruling Hodges v.
United States, 203 U.S. 1 (1906)).
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eign immunity rulings and called for their overturning — not because
he has any new fact or argument but simply because he believes the
earlier Court got the Constitution wrong.5° To be clear: T applaud Jus-
tice Stevens for his methodological stand in these sovereign immunity
cases. I just wish he had stayed true to this methodology in Heller.
Once again: Justice Stevens, please meet Justice Stevens.5!

And also, please remember Justice Marshall. Thurgood Marshall,
the author of Vasquez, devoted his life as a litigator to the dismantling
of Jim Crow and the overturning of gross judicial errors such as Plessy
v. Ferguson.5? One would hope that he did not believe that Plessy
could be overturned only if some new fact or argument could be ad-
duced against it. And, even if he ever did believe this, we should not.
Surely Plessy was ripe for overruling the day it was decided even if
every single thing that could be said about its wrongness was in fact
said in dissent earlier that day, and all these things were thus actually
considered and erroneously rejected by the misguided Plessy majority.

3. Reliance. — However, to overrule a case not the day it was de-
cided but decades later is to introduce additional jurisprudential wrin-
kles. And here we come to another facet of precedent, namely, its con-
nection to reliance interests.

50 See, e.g., Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 97—98 (2000) (Stevens, J., dissenting)
(“Despite my respect for stare decisis, I am unwilling to accept [Seminole Tribe of Flovida v. Floy-
ida, 517 U.S. 44 (1996)] as controlling precedent. First and foremost, the reasoning of that opinion
is so profoundly mistaken and so fundamentally inconsistent with the Framers’ conception of the
constitutional order that it has forsaken any claim to the usual deference or respect owed to deci-
sions of this Court. Stare decisis, furthermore, has less force in the area of constitutional law.”).
Justices Souter, Ginsburg, and Breyer joined this dissent.

51 A focus on individual Justices prompts interesting questions about whether a Justice’s age
might predictably influence his or her attraction or resistance to precedent-entrenching proposals
such as the one Justice Stevens floated in Heller. Given that such efforts restrict the immediate
freedom of future Court majorities, we might expect younger Justices — who are on average more
likely to serve longer and thus to be in more future majorities — to be more skeptical of precedent
entrenchment than older Justices, who will be tying their successors’ hands more than their own
with any new precedent-entrenchment rule. True, an entrenching formula can also be seen as
empowering tomorrow’s Court to project its authority further into the future, but the formula
requires immediate judicial forbearance without any ironclad guarantee that Justices in the far
future will in fact reciprocate and enforce the deal. Any newly adopted entrenchment rule also
gives a windfall to past decisions and thus differentially advantages senior Justices who have on
average joined more past majority opinions than junior Justices.

In Heller, it is perhaps suggestive that the three youngest Justices (Chief Justice Roberts and
Justices Thomas and Alito) all opposed the precedent-entrenching formula offered by Justice Ste-
vens; the two oldest Justices (Justices Stevens and Ginsburg) favored the formula; while the re-
maining four Justices in the middle of the Court’s age distribution (Justices Scalia, Kennedy,
Souter, and Breyer) split evenly. If we rank instead by actual seniority, the two most junior Jus-
tices (Chief Justice Roberts and Justice Alito) opposed the entrenching formula offered by the
most senior Justice (Justice Stevens) with the remaining six Justices in the middle of the seniority
distribution (Justices Scalia, Kennedy, Thomas, Souter, Ginsburg, and Breyer) splitting evenly.

52 163 U.S. 537 (1896).
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The text, history, and structure of the Constitution cohere to sug-
gest that courts may properly take account of reasonable reliance in-
terests. Both the Constitution’s general structure and the specific Arti-
cle IIT language vesting federal courts with “judicial Power” over
federal question “Cases” in “Law and Equity”™? envision a system in
which Article III tribunals will sit in judgment over events that have
already occurred and will decide these cases, not by creating new rules,
but by declaring the pre-existing federal law that applied when the
relevant litigation-creating events happened. A variety of general
background rules of law and equity in place at the Founding and con-
tinuing to the present day allow courts to keep reliance considerations
in mind when judging past events, declaring rights, and fashioning
remedies.

A Supreme Court precedent handed down at time 71 might well
create reliance interests, even though this precedent is later deemed
constitutionally erroneous by the Court at time 72. At time 72, the
overruling Court may properly consider the remedial implications of
these reliance factors. But a proper consideration, consistent with the
Constitution’s general structure of coordinate branches, should not
treat the Supreme Court’s past constitutional errors as categorically
different from the past constitutional errors of other branches. Thus, a
congressional statute enacted at time 71 — or a presidential order, or a
lower federal court ruling, or a state governmental action for that mat-
ter — might well also create legitimate reliance interests, even though
this statute (or order, or ruling, or other action) is later deemed consti-
tutionally erroneous by the Court at time 7.

Consider for example a kidnapping prosecution at time 771, in
which the prosecutor, relying on Supreme Court precedent X, intro-
duces a certain kind of hearsay evidence and wins a conviction that is
affirmed on appeal. Years later, the Court decides that precedent X
got the Constitution — in particular, the Confrontation Clause —
wrong. But to overturn the verdict at this late date might well be re-
medially problematic. Reversal might penalize the prosecutor’s reli-
ance and make the prosecution irreparably worse off (and the defen-
dant hugely better off) than if precedent X had simply never existed.
Suppose, for instance, that without precedent X on the books at time
T1, the prosecutor would simply have introduced a very different piece
of evidence via an alternative witness to prove the same point; but
years later this piece of evidence is no longer available to her because
the alternative witness has moved away.

53 U.S. CONST. art. III, § 2.



158 HARVARD LAW REVIEW [Vol. 122:145

In such a situation, what should the Court do at time 727 To reaf-
firm precedent X even after a Court is persuaded that X got the Con-
stitution wrong would be to do violence to the ultimate supremacy of
the Constitution. So as a first step, the Court should declare the law
properly: “X was erroneous and is hereby overruled.” (And, contra the
Heller Stevens, the Court should do so even if the Justices in X fully
considered but erroneously rejected all the correct constitutional facts
and arguments.) But it does not automatically follow that the kidnap-
per should go free, pending retrial, for this would be an unfortunate
remedial windfall.

In this and similar settings, how certain must the Court be that the
other evidence would have done the trick? How decisive should it be
that this evidence was not, in fact, introduced at trial even though it
could have been? Should the Court have different rules for direct ap-
peals as opposed to habeas cases? For cases arising in state as opposed
to federal courts? If state courts are not required to free the kidnap-
per, should they be allowed to do so under state remedial laws?

These remedial questions involve various equitable considerations
as to which the Constitution’s text, history, and structure may give
relatively little specific guidance, even if these sources are quite clear
on the underlying point that precedent X was wrong on the meaning
of the Confrontation Clause. In recent years, the Court has addressed
these and related issues under an assortment of remedial doctrines
such as “harmless error” and “retroactivity.” Perhaps no opinion of the
Court has treated these jurisprudential issues with more nuance than
Justice Stevens’s Danforth opinion, explicitly building on Justice
Scalia’s earlier contributions.>*

Yet for all his sophistication in Danforth, Justice Stevens’s analysis
of jurisprudentially related questions in Heller disappoints. Seeking
another way, beyond Vasquez, to boost Miller’s firepower, Justice Ste-
vens repeatedly relied on reliance. He spoke of the “substantial reli-

54 Here, once again, is Danforth:

[W]e note at the outset that the very word “retroactivity” is misleading because it speaks

in temporal terms. “Retroactivity” suggests that when we declare that a new constitu-

tional rule of criminal procedure is “nonretroactive,” we are implying that the right at is-

sue was not in existence prior to the date the “new rule” was announced. But this is in-
correct. As we have already explained, the source of a “new rule” is the Constitution
itself, not any judicial power to create new rules of law. Accordingly, the underlying
right necessarily pre-exists our articulation of the new rule. What we are actually de-

termining when we assess the “retroactivity” of a new rule is not the temporal scope of a

newly announced right, but whether a violation of the right that occurred prior to the

announcement of the new rule will entitle a criminal defendant to the relief sought.
Danforth v. Minnesota, 128 S. Ct. 1029, 1035 (2008).

The opinion continued in a footnote: “It may, therefore, make more sense to speak in terms
of the ‘redressability’ of violations of new rules, rather than the ‘retroactivity’ of such rules. Cf.
Am. Trucking Ass’ns, Inc. v. Smith, 496 U.S. 167, 201 (1990) (Scalia, J., concurring in judgment).”
Id. at 1035 n.5.
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ance” of “judges and legislators” and “citizens” — indeed, of “hundreds
of judges” and “millions of Americans” — on Miller and its pro—gun
control lower court progeny.’®> But how, precisely, did any of these
persons or institutions rely to their detriment on Miller in a way that
should entrench Miller from an immediate and fully operative overrul-
ing if Miller did indeed get the Constitution wrong?

Had the Supreme Court in 1939 struck down a gun control ordi-
nance banning handguns — call it Ordinance X — it is easy to see
how reliance interests would have arisen in a way that would bear on
how the 1939 case should be overruled, if later deemed erroneous.
Imagine a law-abiding citizen, Nick Deller, who kept a handgun at
home in 2007, notwithstanding the existence on the books of gun con-
trol Ordinance YV, because Deller reasonably believed that ¥ was in
every relevant respect identical to X and thus clearly invalid under the
logic of our hypothetical 1939 case. Were the Court in 2008 to deem
the 1939 case erroneous and squarely overrule it, Deller’s prior hand-
gun possession should never subject him to prosecution or penalty.
Deller relied on the 1939 case in a rather obvious way: had the 1939
Court precedent never existed, Deller would not have kept the gun be-
cause he would have understood that Ordinance V fully applied. To
punish or penalize Deller for his pre-2008 gun possession — to make
him worse off than he would have been had the 1939 case never ex-
isted — would be inequitable and perhaps also a violation of his due
process right to fair notice. In this hypothetical, even though the 1939
case should be overruled because the Court now views it as erroneous,
the Court must attend to the reliance interests that it created and
should try to minimize the degree to which persons are made worse off
than they would have been had the case never existed.

But in real life the 1939 Court case upheld a gun control ordinance,
and it is hard to see how overruling it if it is now seen as erroneous
works any inequity or due process violation. Precisely how did
“judges” rely on Miller in a way that would make them worse off if
Miller were immediately overruled? No one is proposing to impeach
lower court judges because they followed Miller’s erroneous lead.5°

55 Heller, 128 S. Ct. at 2823, 2845 & n.38, 2846 (Stevens, J., dissenting). Justice Stevens’s re-
peated emphasis on reliance by “judges” was no casual slip. Rather, this emphasis intertwined
with his efforts to stress the pro—gun control consensus among circuit courts between 1939 and
2000. See supra p. 149.

56 True, a lower court judge might suffer a reputational hit and a psychic letdown: she fol-
lowed Miller faithfully and now the Supreme Court is in effect reversing her, making her worse
off than if the case had never existed! But surely this is not the sort of reliance generally pro-
tected by remedial principles and constitutional structure. In fact, the Court itself has made clear
that there is no judicial dishonor when a lower court follows erroneous Supreme Court precedent
and leaves the task of correcting the Court’s own error to the Court itself. See, e.g., Rodriguez de
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Precisely how would “legislators” or “citizens” be worse off by over-
ruling Miller than they would have been had Miller never existed?
Justice Stevens offered no satisfying answers or analysis:57 “reliance”
in his hands became a vague catchall for entrenching erroneous
precedents.58

In Justice Stevens’s opinion, then, we see a remarkable failure to
offer a coherent analysis of one of the most obvious, important, and
recurring questions of constitutional law: what to do when case law
contradicts the Constitution.

The methodological failure is not confined to Justice Stevens, nor
even to the Justices who joined his dissent. Consider, for example,
Justice Stevens’s dueling partner in Heller, Justice Scalia. In particu-
lar, consider Justice Scalia’s attitude toward the exclusionary rule.
Justice Scalia knows full well that this rule strays quite far — miles,
really — from the text and original understanding of the Fourth
Amendment. (And nothing in the text or original meaning of any
other amendment supports the rule.) Yet Justice Scalia has never
called for the complete and immediate abolition of the exclusionary
rule. Why not? What legitimate reliance interests stand in the way?
The interest of an especially calculating criminal in getting out of jail

Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477, 484 (1989). In one recent episode, the Court
praised circuit judges even as it reversed them because they had properly followed an old Court
precedent that the current Court ultimately decided to explicitly repudiate. See Eberhart v.
United States, 126 S. Ct. 403, 407 (2005) (per curiam).

57 Perhaps the underlying thought was that, absent Miller’s and lower courts’ broad approval
of gun control in the mid-twentieth century, gun control supporters would have amended the Sec-
ond Amendment out of the Constitution. But of course they are free to do so today, and are thus
no worse off than they would have been had Miller never existed. If the concern is somehow
about the increased risk of crime in the District pending the likely ratification of a repealing
amendment, this concern would at most argue for a modest time lag before any overruling took
full remedial effect. One can imagine other possible reliance interests, but, to repeat, Justice Ste-
vens offered no details or analysis, and most imaginable reliance interests would merely counsel a
short delay before a full overruling should take effect.

58 At one particularly unfortunate turn, Justices Stevens and Scalia talked past each other.
Justice Scalia pointed to the American people’s legitimate reliance on the “/rue meaning” of the
Second Amendment, which he believed his opinion expounded and restored. Heller, 128 S. Ct. at
2815 n.24 (emphasis added). This is a very different sort of reliance interest than the one that we
have been considering so far, namely, reliance on a constitutionally erroneous Court case (or other
government action) that has given rise to conduct relying on the validity of the case (or action).

Justice Stevens responded by saying that it was “hard to see how Americans have ‘relied,” in
the usual sense of the word, on the existence of a constitutional right that, until 2001, had been
rejected by every federal court to take up the question.” Id. at 2844 n.38 (Stevens, J., dissenting).

But as noted, “reliance” here was being used by Justice Scalia in a different sense. If the
Framers and Amenders did indeed constitutionally codify a given right, subsequent generations of
Americans are entitled to believe that it will always be protected. Otherwise, what is the point of
writing down the Constitution and proclaiming it supreme law? And why bother to keep it short?
Precisely so that the people themselves can directly engage it and be part of its unfolding interpre-
tation. The people are entitled to rely on the written Constitution’s core original meaning and to
rely on current judges to restore this meaning if past judges have erroneously constricted it.
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free if the cops ever err in procuring compelling evidence against him?
Merely to state this interest is to see its absurdity: this is not the stuff
of proper reliance worthy of equitable protection.’® So for Justice
Scalia what presumably protects the exclusionary rule is not its con-
formance to constitutional text and history, nor its protection of legiti-
mate reliance interests, but rather the simple fact that it is a well-
settled practice. But how can this justify continuation of a rule that
strays so far from the Constitution itself? Here, it is Justice Scalia who
has no good answer to the obvious question.

Sad to say, none of the current Justices has a wholly satisfying vi-
sion of how to proceed when the Constitution itself is sharply at odds
with the case law.°© While Justice Stevens said the oddest things about
this issue in Heller itself, the general failure to offer a good conceptual
account of precedent is probably a bigger lapse in the overall jurispru-
dence of those on the Court, like Justice Scalia, who reckon themselves
originalists and who usually insist that it is the Constitution, and not
the case law, that stands as the supreme law of our land.

While we are apportioning blame, let us reserve some for HLR.
Sensible constitutional analysis involves careful consideration of both
the document and the doctrine — of the Constitution itself as well as
the case law construing it. Yet HLR has historically devoted vastly
more institutional attention to the latter than to the former. Every
HLR Volume begins with a November Supreme Court issue gazing in-
tently at recent case law, but HLR has no regular counterbalancing is-
sue devoted to the Constitution itself. Small wonder, then, that many
former editors and loyal readers of HLR might tend to overweight
precedent.®!

59 Even if this interest were to be protected, it would offer no shield to any crime committed
after the Court made clear that the exclusionary rule must go. For detailed analysis of the various
legal interests at stake, see AKHIL REED AMAR, THE CONSTITUTION AND CRIMINAL PRO-
CEDURE: FIRST PRINCIPLES 27, 97-116, 151-52 (199%).

60 Although I cannot fully defend this admittedly sweeping charge today, I have begun to do
so elsewhere. See, e.g., Akhil Reed Amar, On Text and Precedent, 31 HARV. J.L. & PUB. POL’Y
961 (2008); Akhil Reed Amar, The Supreme Court, 1999 Term—Foveword: The Document and the
Doctrine, 114 HARV. L. REV. 26, 78-89 (2000).

61 Justice Stevens’s Heller dissent is emblematic, privileging precedent by both overreading it
and overentrenching it. First he tried to make a mountain out of the Miller molehill, insisting
that the case decided far more than it did. See supra p. 151. Then he defended his extreme
precedent-entrenching formula, which would require that an overruling be accompanied by “new
evidence,” by appealing to precedent itself — Vasquez — in a methodologically circular enterprise
remarkable for the total absence of any plausible accompanying textual, structural, or originalist
arguments for this extreme entrenchment. See supra pp. 154—55. Is it wholly coincidental that
Justice Stevens’s dissent was joined by two HLR alumni, Justices Ginsburg and Breyer, and yet
another HLR well-wisher, Justice David Souter? (Since the beginning of the 2000 Term, Justice
Souter has hir